
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

v. CR. NO. 05-394 (RBW)

I. LEWIS LIBBY, Ex Parte Affidavit

a/k/a “Scooter Libby”

PATRICK J.FITZGERALD, beingduly sworn,deposesandsays:

Introduction

1. I amtheUnitedStatesAttorneyfor theNorthernDistrict ofIllinois, Forpurposesof
theinstant matter,I servein thecapacityas“SpecialCounsel.” I submitthis exparteaffidavit in
oppositionto themotionby defendantI. Lewis Libby (“Libby”) to compeldiscoveryof all
“documentsand information”regardingcontactbetweennewsreportersandgovernment
officials. This affidavit describeswith specificitythe itemsnotbeingproduced(andinformation
notbeingdisclosed)to thedefensesothatthe Courtmaydecidethependingmotionwith
concreteknowledgeofwhatis at issue.Theaffidavit is submittedexpartebecauseit makes
extensivereferencesto sensitivegrandjury information,includingtheidentityofwitnesses,the
substanceofgrandjury testimony,andthestrategyanddirectionoftheinvestigation,which is
continuing.

Overview

2. Theinformationanditemsresponsiveto Libby’s demandsandwhichwearenot
producinggenerallyconsistsoftestimony,informationanditemswhich: (i) reveal the identityof

REDACTE1) -

(ii) concernotherssubjectsofthe investigationandnumerouswitnesseswho testified
abouttheirknowledgeof theconductofthosesubjects,oftenfocusingon conversationsafterJuly
14, 2003,duringwhich variouspersonsreferencedeventsof spring 2003notrelevantto
defendantLibby; and(iii) concernwitnesseswhom weexpectto testi& atdefendantLibby’s
trial, for whom appropriatematerialswill beproducedpursuantto theJencksAct.
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3. In this affidavit, I describetheinvestigationat somelength eventhoughthespecific
itemsnotbeingdisclosedto thedefensearevery few. I haveerredon thesideofcautionin
describingthebroaderinvestigationin considerabledetailbecauseI amconcernedthat a literal
readingof therelief soughtby thedefense— disclosingall documentsor informationregarding
conversationsbetweenofficials andreportersin spring2003regardlessofwhenthedocuments
werecreated— would sweepin virtually everygrandjury transcriptandreportsofinterview of
mostwitnessesandmanyirrelevantdocumentsasnearlyeverydiscussionordocumentaboutthe
investigation— evendocumentscreatedin 2005 aboutconversationsin 2005 — referbackto the
baselinefact that informationwasleakedto reporterRobertNovakin July2003. We are
proceedingon the assumptionthat suchabroadscopeis notappropriate.However,wesetforth
atpages2 through12 a descriptionofthelargerinvestigationin orderto providethe Court the
full scopeofthematerialsimplicatedby thelanguageofthat defenserequest,which, if complied
with, would compromise“innocentaccuseds”in an investigationwheremorethan~witnesses
havebeeninterviewedandmorethan~ witnesseshavetestifiedbeforethegrandjury or in
depositionsancillaryto thegrandjury. The affidavit thendiscussesatpages12 through15 what
informationis knownto investigatorsaboutconversationsbetweenreportersand officials prior to
July 14, 2003, andwhatinformationhasandhasnotbeendisclosedto Libby. Theaffidavit then
describesat pages15 through18 whatdocuments,grandjury transcriptsandrelatedmaterials
havebeenprovidedandwhathasnotbeenproduced.

4,~

REDACTED

5,
REDACTED

2
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REDACTED

6.

REDACTED
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REDACTED
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REDACTED
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REDACTED
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REDACTED

10.

REDACTED
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REDACTED
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REDACTED
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REDACTED
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REDACTED

13.

REDACTED

REDACTED

6

Case 1:05-cr-00394-RBW     Document 55-2     Filed 03/01/2006     Page 6 of 19




REDACTED

14.

REDACTED

15.

REDACTED

16.

REDACTED
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REDACTED

17.

REDACTED

18.

REDACTED

19.

REDACTED
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20.

REDACTED

2].

REDACTED

22. REDACTED

- . . REDACTED
We have

alsoproducedto Libby thedocumentsobtainedfrom Cooperregardinghis conversationwith

REDACTED

Wehave

2Libby testifiedthat he learnedfromREDAçj~)fl July 10 or July 11 thatNovakwasawareof
Wilson’s wife’s employmentat theCIA andthatNovakplannedto publish astory aboutWilson
andhis wife. REDACTED

Indeed,Libby statedthat whenhe talkedto reportersaboutWilson’s wife’s
employmenthe understoodthat “reporters” in theplural — namelyRussertandNovak — were
sayingthat Wilson’s wife workedat the CIA.

REDACTED

9
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furtherprovidedLibbby’s defenseteamwith a copyofRaDAcrEnemailto REDACTED referencing
theconversationwith REDACTED

REDACTED

23..

REDACTED

24.
REDACTED

REDACTED

25.

REDACTED

Morerecently,Mr. Dickersonhaspublishedanonline columnsetting forth his
recollectionofpertinenteventswhich would seemto indicatethat hewasnot affirmatively told
Ms.Wilson’s employmentbut that hewasencouragedby officials to look into thequestion.of
who sentMr. Wilson on theUi .
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26.

REDACTED

27.

REDACTED

28.

REDACTED

29.

REDACTED

30.

REDACTED
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31.

REDACTED

32.

REDACTED

REDACTED

33.

REDACTED

34. REDACTED
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REDACTED

35.

REDACTED

36.
REDACTED

REDACTED

37,

REDACTED

REDACTED

REDACTED

REDACTED

13

Case 1:05-cr-00394-RBW     Document 55-2     Filed 03/01/2006     Page 13 of 19




REDACTED

WhatDefendantLibbyAlreadyKnows

38. Libby REDACTED . hasbeeninformed
oftheidentitiesof all thereportersthat weareawareofwho knewthis information. It hasalso
beenpublicly reportedthat Mr. WoodwardandMr. NovakknewaboutWilson’swife’s
employmentbeforeJuly 14 and Mr. Libby is chargedwith telling Ms. Miller andMr. Cooper.
Evento theextentthat Mr. Woodwardbelievedhemayhavetold Mr. Pincus— andMr. Pincus
deniesthat— thesamehasbeenpublicly reported.Mr. Pincushaspublishedthat he learnedon
July 12 andfiled an affidavit whenlitigating his subpoena,which wehaveprovidedto theLibby
defenseteam.

39. Beyondthat,mostof thereportershavepublishedaccountsofwhat theylearnedand
how.Mr. Cooperpublishedarticlestwiceabouthis conversationswith Mr. Libby andMr. Rove.
Ms. Miller publishedheraccountofher conversationwith Mr. Libby. Mr. Novakhaspublished
a briefdescriptionofhowhe learnedtheinformation,albeitdecliningto namehis sources

REDACTED ). Mr. Libby indisputablyknowsat leastoneofMr. Novak’ssources:
REDACTED Mr. Libby testifiedin the grandjury that Rove toldLibby that Novakwaspublishinga

column aboutWilson’swife beforeit waseverpublished.

40, Moreover,Mr. ,Russertand Mr. Kesslerhaveeachpublishedaccountsoftheir
absenceof conversationswith Libby aboutWilson andhis wife. And while Libby citesAndrea
Mitchell’s accountimplying that sheknew aboutWilson’s wife beforeJuly 14, thereis a later
statementbyNBC that shedid not

WhatDefendantLibby Has Been Told

41. In additionto thedocumentsand objectsdisclosed(asdiscussedabove),the
Governmentadvisedthedefenseteamofmuchoftheinformationlearnedin theinvestigationby
lettersdatedJanuary23, 2006, andFebruary2, 2006. (CopiesannexedasExhibits A andB.) The
discoveryprovidedin thosetwo lettersin subsiantialpartmootsthedefendants’motion, though
grantingLibby’s motion would triggerproductionofmany itemspertinentto the investigationof
othersubjects— andparticularlytheirconductin the fall of 2003 andlater — becausetheir
conversationsin somewayreferencebackto the eventsofspring 2003,asdescribedin detail at
pages2to12.
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42, I notethattheGovernmentcouldhavetakenthe approachthat it satisfiedits
obligationsregardinganydisclosuresconcerningvariousreportersbecauseall suchreporters
havebeenpublicly identified. Thus,Libby’s counselcouldseekto speakto thoseindividuals.
The governmenthasgonefar beyondthatby outliningwhat it knowsandin severalcases
disclosingtranscriptsof grandjury testimonyin wholeor in part andproducingotherdocuments
that arenot directlyrelevantto thequestionofwhetherLibby lied whenheprovidedspecific
testimonyaboutconversationswith variousreporters.

What DefendantLibby is Not Being Told

43. Theone significantpieceof informationthat Libby is notbeingtold is the identityof
REDACTED asa sourcefor’ REDACTED -

- Moreover,Libby hasbeengiven a redacted
transcriptoftheconversationbetweenWoodwardand REDACTED andNovakhaspublishedan
accountbriefly describingtheconversationwith his first confidentialsource REDACnD).

What “Documents” Pertaining to Reportersthe GovernmentHasProduced

44. As set forth in detail in the letterofFebruary2, wehaveproduceda numberof
documentsto thedefense,including all documentsreceivedfrom Mr. Cooperand TimeInc.
(whethertheyconcernedMr. Libby or REDACTED ,all documentsreceivedfrom JudithMiller, all
documentsreceivedfrom WalterPincusof theWashingtonPostandthe documentsfrom Bob
Woodwardpertainingto Libby. Thereareno responsivedocumentspertainingto Mr. Russert.

What “Documents“Pertaining to Reportersthe GovernmentHas Not Produced

45.

REDACTED

(i)

REDACTED

(ii)
REDACTED
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REDACTED

(iii).
REDACTED

(iv)

REDACTED

What GrandJury TranscrzptstheGovernmentHasProduced

46. While wedonot believewewererequiredto producegrandjury transcripts(other
thantranscriptsofMr. Libby’s testimony),we producedthefollowing grandjury transcriptsor
depositiontranscriptsto Mr. Libby’s counselin orderto expeditelitigation ,6

REDACTED

GlennKessler(theentiredeposition),

WalterPincus(the entiredeposition),and

RobertWoodward(thatpanofhisdepositionwherehediscusseshisconversationwith
Mr. Libby andthat partdescribingthesubstanceof his conversationwith hisother
source, REDACTED . with . REDACTED name redacted).

We producedthesetranscripts in part becausewe did not intend to call thesewitnessesat trial,
andbecausethesereportershadspokenpublicly abouttheirrolein this caseto varyingdegrees.

REDACTED
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REDACTED

REDACTED

REDACTED

48.

REDACTED

49,

REDACTED

50.

REDACTED
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REDACTED

All SubpoenasIssuedto ReportersToDate WereProduced

51. A setforth in theFebruary2 letter,theGovernmentproducedcopiesofall subpoenas
to reportersandnewsorganizationsto date. I notethatno formal subpoenaswereissuedto
RobertWoodwardand GlennKesslerofthe WashingtonPost, thoughwehaveproduced
transcrintsof theirtestimonyto Libby.

REDACTED

REDACTED

Thereareno subpoenasresponsiveto therequestnotbeingproducedto thedefense.

52. As describedin our letterof February2, 2006, weprovideddefendantLibby with all
agreementsto limit the scopeofinformationprovidedpursuantto subpoenasthroughJanuary31,
2006. We redactedonly oneletterconcemingMr. Woodwardto protecttheidentity of REDACTED

REDACTED ashis source. In addition, in theFebruary2 letterwetookthe addedstepof setting
forth thenatureof ourunderstandingswith counselfor Ms. Miller andtheNewYorkTimes,
thoughmuchof that informationhadnotbeenreducedto writing previously. Weproducedsuch
materialsin orderto facilitate the ability ofthedefenseto addresstheissuesofwhatreportersor
mediaorganizationstheymaywishto subpoena.

53.

REDACTED

Conclusion

54. As setforth above,thematerialsnotbeingproducedto thedefensefall into the
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narrow categoryof documentsspecifiedwhich concernothersubjectsof investigationand
mattersnot relevantto Libby’s conduct. In addition,wehaverelieduponthebroaderprinciples
that grandjury transcriptsarid othermaterialsarenot discoverablebecauseto requireproduction
of suchmaterialson the scalesoughtby thedefensewould implicatea numberof grandjury
transcriptsnot relevantto Libby’s case,while implicating issuesof classifiedinformation,
reporterconfidentialityand executiveprivilegewhile atthesametime compromisingtherights.
of innocentaccusedandthe. confidencesof witnessesbeforethegrandjury.

d~pA~
PatrickS.Fitzgerald

SpecialCounsel -

Sworn to beforeme this

/61~~dayof February2006

~AL SEAL

~ MARGARET R CUSACK~
NO7~aynieuc. OTATJ o~~

~.IONIXTh~ts
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